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ABSTRACT

Canadian advocates of more frequent use of the instruments of direct democracy
express the opinion that the adoption of these instruments would help to democratise
Canada’s system of governance. What is really being advocated is a major modifi-
cation of Canada’s parliamentary representative governance system without much
consideration being given to the potential ramifications of these modifications. An
examination of the past uses of direct democracy will provide a clear understanding of
how direct democracy has been used within the present governance system. It will
then be possible to draw conclusions as to the potential uses of direct democracy, and
the potential ramifications of its uses, within the present governance system.

Politicians in British Columbia have used referenda, one of the instruments of
direct democracy, more than any other province in Canada. The record shows that
unpopular politicians or unpopular policy has been the impetus for mést of the use of
referenda. This examination will concentrate on three uses of referenda in British
Columbia. There will also be an examination of why, with the exéeption of legislative
measures passed in 1919, British Columbia’s politicians have shied away from
entrenching any of the instruments of direct democracy. Governments have instead
chosen to use referenda in an episodic fashion for their own political purposes. This
appeared fo have changed with the passage of the Referenda Act in 1990 and the
Initiative and Recall Act in 1994.

The possibility that such measures would seriously undermine British
Columbia’s system of cabinet government is a remote one. The legislation is so
hedged with conditions and high threshoids that, with the exception of formal
constitutional changes. The one exception relates to proposed changes in the formal

constitution.
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Introduction

Is the present direct democracy legislation in British Columbia a major modification of
the present system of government and if so what are the potential ramifications of
these modifications? By examining past uses of direct democracy in British Columbia
it will be possible to answer these questions and come to some conclusions as to the
future role of direct democracy in British Columbia. An important issue that needs to
be examined is how and why referenda were used in British Columbia. It is instructive
to understand the place of direct democracy within the larger sphere of democratic
thought. It is necessary to include in any discussion of direct democracy the potential
benefits and dangers of the incorporation of direct democracy into a representative

system of government.

In British Columbia the referendum has been a part of the political landscape since the
early part of this century.' Important decisions, such as women gaining the franchise,
provincial health insurance, constitutional amendments and the adoption of initiative
and recall, have been made through the use of referenda. Yet the role that the
referendum has played in British Columbia’s political system has never been clarified.

The referendum has been a political instrument used by governments for a variety. of

reasons. The motivation may have been to try to distance a government from.a
P saanmee N

politically uncomfortable situation. Premier Bowser used the referendum in 1916

when his government appeared to be on the wrong side in the debate over giving

! See Margaret Ormsby, British Columbia: A History, Vancouver: Macmillan Company of Canada Limited,

(1958).
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women the franchise.? Other governments have used the referendum to try to expand
political support for a policy. Premier Pattullo used the referendum in an attempt to
broaden support for a provincial health insurance plan during the 1937 provincial
election.? The government of Rita Johnston was accused of trying to broaden the
support for her party by putting the issue of initiative and recall to a referendum vote in
the 1991 general election.” Local option liquor referenda were an example of where

a government did not see merit in having a strong opinion or wished to avoid having

to impose a solution on a sensitive issue.

The only instrument of direct democracy to have been used in Canada has been the
referendum. There are, however, proponents of incorporating the initiative and the
recall into a representative government system. Writers who subscribe to this view
believe that tHe more chances the voters have to participate in the act of governance
the more democratic a society will be.> Those who write from this perspective tend to
approach the subject of direct democracy from a purely philosophical point of view.
The main focus for these advocates is that a society maximises their vision of
democracy through greater citizen participation. _Th_(_ey do not, however, address
important issues such as the role of elected representatives in a parliamentary system
of government versus the role of elected representatives ina republican form of

government. The proponents of ‘pure’ direct democracy do not address the problem

2 See George Woodcock, British Columbia: A History of the Province, Vancouver: Douglas and McIntyre,
(1990).

*  See Robin Fisher, Duff Pattullo of British Columbia, Toronto: University of Toronto Press, (1991).

4 See British Columbia Politics and Policy, Poorly Crafted Referendum Questions will not help Socred

Electoral Prospects, Unsigned Article, 15, 7, (Aug./Sept., 1992), 3.

See Marjorie Mowlam, Popular Access to the Decision Making Process in Switzerland: the role of direct
democracy, Government and Opposition, 14, (1979), 180-197.
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of how a modern nation state could be governed without some form of representative
government. When writers like Rousseau discuss the idea of governance it is always
in terms of the ideal state. To him, the ideal state is one that is small enough, in terms
of geography and population, that a direct form of democracy is possible.® It would
seem that democracy is doomed to be compared to Rousseau’s idealised democracy,
even though the modern nation state has made Rousseau’s model obsolete. Among
modern writers, however, there are few, if any, who advocate the replacement of
representative government with Rousseau’s model state which was tiny in comparison
with even a small modern city. There are writers who advocate a role for elected
representatives that would make them more of a delegate for their voters than a

representative of their voters. 7

The question of the role of elected officials should be the starting point for any
discussion of reforming democracy. There are not, however, universally agreed upon
rules of what the role of an elected official should be. On one end of the scale is the
Burkean representative; at the other end of the scale is the delegate. What role the
elected official adheres to is most often coloured by the definition of government that
is used. Some writers who have advocated a delegate role for the elected official
express a desire to ‘check’ the power of the elite in their society.® Most writers,
however, recognise the impractical nature of turning elected officials into mere

delegates. To this last group of writers direct democracy is conceived as a means of

¢ See Jean-Jacques Rousseau, [1762] On the Social Contract, with the Geneva Manuscript and Political

Economy, ed. Roger D. Masters and Judith R. Masters, New York: St. Martin’s Press, (1978).

7

See Felix Bonjour, Real Democracy in Action, Philadelphia: J.B. Lippincott Company, (1920).

®  See F.E. Titus, The Initiative and Referendum: Needed Reforms in Representative Government, Pamphlet,

(16 Nov., 1891).



checking the power of the elected representative by increasing citizen participation.’
it should be understood that to many of these advocates more citizen participation is

unquestionably better.

Through the use of the instruments of direct democracy, the referendum, the initiative
and the recall, advocates seek to maximise the influence of the voters and minimise
the influences of the elite. This would be accomplished in two ways. First, the elected
representative would always be aware of the threat of being recalled or of having
government policy changed or replaced by the voters outside of the usual electoral
process. Second, the voters would have the ability, by using the initiative, to ‘go over
the heads’ of the elected representatives. Opponents of the initiative and recall cite
the above examples as why direct democracy is a threat to good government. Elected
officials would, according to opponents, be so preoccupied with avoiding being
recalled that they would be unable or unwilling to make the difficult decisions
necessary for the good of society. Opponents also express the view that voters, unlike
elected officials, would be more likely to vote solely in their self interest. The case of
California and the passage of proposition 13, which effectively froze property tax rates
in that state, is often cited as an example of the voters’ inability or unwillingness to

view the ‘big picture’.

Proponents of the initiative rarely address the problem of protecting the rights of the
'r_ninority when the basis of direct democracy is majority rule. In the 1994 mid-term
~elections in the United States there were several states where initiatives were on the

ballot that were seen by civil libertarians as being discriminatory. In Utah, an initiative

which would have limited the rights of homosexuals was approved by voters.

®  See Preston Manning, The New Canada, Toronto: Macmillan Canada, (1992).



Whatever Utah legislators may have personally thought about the amendment they
had no choice but to enact the initiative. Had it not been for the federal constitution
the Utah amendment would have become law. One could speculate that if it were
possible to amend the federal constitution in the United States by means of initiative
then the possibility of discriminatory legislation, such as the Utah initiative, would be
of even greater concern. Opponents make the case that broader social policy, such as
affirmative action programmes, which are seen by some as being good for society as
whole, are not a constitutional right in the United States and could be altered or

removed in states that have the initiative.

In Canada, proponents of direct democracy can be placed into one of two categories.
The first category is those who urge the adoption of one of the instruments of direct
democracy. Most of the writers that are in this category tend to be advocates of the
referendum. Patrick Boyer, a former MP, is one of the most prolific of such writers.
Boyer advocates the increased use of referenda including a binding referendum. He
makes the argument that voters should have the right to decide ‘major’ issues. In
presenting his case, Boyer chronicles the use of referenda in Canada and concludes
that in most cases the voters have proven the critics wrong. Boyer argues that allowing
the voters a more direct role in the governing process cannot help but be more
democratic. Not all advocates of the referendum embrace Boyer’s view that referenda
should be binding or that they should be frequent. The conclusion of several royal
commissions, parliamentary committees and some politicians is that referenda should
be reserved for major issues such as constitutional amendments. These advocates state
that if voters had an ability to express their opinion through a ratification vote on
constitutional amendments the proposed amendment would be more legitimate in the

eyes of the public.



Other writers see direct democracy not in terms of more citizen participation in
decision making but in terms of providing a way for the voters to exercise greater
control over elected officials. Peter McCormick, a political scientist, is a strong
advocate of the recall for precisely this reason. McCormick expresses the opinion that
it is not actual recalling of the elected representative that is important but the threat of
being recalled that is important. Just as there are presently laWs that deal with the
potential criminal behaviour by elected officials the recall would operate in the same
manner by providing a mechanism to deal with elected representatives who have run

afoul of the voters politically.'

Writers in the second category advocate a more radical change of the present system.
This group believes that the initiative and the referendum must be adopted together.
They express the opinion that adoption of the referendum, because it is government
initiated, is open to abuse by government. In order to counter this potential abuse
these writers reason that the referendum must be adopted in tandem with the initiative,
thus providing a system of checks and balances. The logic appears to be that if a
government uses the referendum to ‘trick’ the voters then there is the option for the
voters to counter the government by initiating their own Iegislation or alternate
legislation. Preston Manning has written that the ability to curb an overzealous
government through the use of the initiative is a prime reason why the adoption of the

referendum is not sufficient in itself."’

1 See Peter McCormick, “The Recall of Elected Members”, Canadian Parliamentary Review, 17, 2,

(Summer, 1994)
"' Preston Manning, The New Canada.



The majority of the literature on direct democracy focuses on its use in the United
States. An obvious reason for this is that many state governments have adopted one or
all of the instruments of direct democracy. There are several problems with this
comparative approach. The most obvious problem is that the Canadian and American
systems of government are so different. The United States has a republican form of
government. Sovereign power is vested in the ‘people’ not in the institutions of
government or a sovereign. Elected representatives in the United States are rarely
constrained by party discipline to the extent that their counterparts in Canada are
constrained. This is due to the nature of the role of the elected representative in the
US. The role of ‘loyal’ opposition does not exist. A great deal of debate takes place
between elected representatives—not just between parties. Finally, and this point is
most often ignored, direct democracy is only an option at the state and local levels of ‘
government. There are no provisions for national referenda and initiatives or for the
recalling of representatives elected to office at the federal level in the United States.
This makes it any comparison at the national government level impossible. This
comparative approach is instructive, however, in identifying potential problems such

as protection of minority rights.

There are also problems in trying to extend lessons of direct democracy from local
government to provincial government. The nature of municipal government is very
different from parliamentary government. In British Columbia, municipal councils are
elected at large. They tend to be non-partisan and depend more on decision making
through consensus. In order to avoid the problem of comparing ‘apples’ and ‘oranges’

this examination will be limited mainly to the use of referendum by the provincial and

federal governments.



Delegate or Representative?

The conflict between the delegate and representative roles of elected officials is central
to the debate over direct democracy. As mentioned earlier, at one end of the scale
there is the ‘pure’ Burkean role, according to which the individual elected is expected
to take decisions in the public interest and independently to make decisions
independent of the opinions of the electorate. The ‘pure’ Burkean model of the
elected official has been replaced today by a modified Burkean role. This refiects the
nature of modern politics and the diversity of today’s voters. If an individual wishes to
be re-elected then it is important for them to be seen as listening to the views of their
constituents. A slightly different version of this modified role envisions the
representative being instructed, through referenda, only on major questions
(constitutional amendments for example) or on insignificant local matters (such as
Sunday shopping). Further along on the scale is the elected official as delegate. In this
view the elected official not as a representative but instead as an instructed delegate.
On most matters these delegates would only vote as instructed by their constituents.
The elected official would have little decision making power of their own. Juxtaposed
to these models is that of ‘pure’ direct democracy. In this version there would be no-
elected representatives or delegates. Instead each voter would be able to vote to
decide every issue. Although the term direct democracy is used by most advocates
what they are really alluding to today is the modification of representative democracy

and not its elimination.

An examination of the uses of the referendum will demonstrate that the limited use of
this instrument of direct democracy can be an useful addition to the present

governance system in British Columbia. It will also demonstrate that further adoption
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of other elements of direct democracy, such as the recall and initiative, would produce
too radical a change to satisfy our local understandings of meaningful and workable

democracy.
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Chapter One:

Direct Democracy versus Representative Government

Advocates of more frequent use of the instruments of direct democracy are advocating
a major modification to parliamentary representative government. What they.do not
address is the potential ramifications of these modifications for the present governance
system. Before any conclusions can be reached on the potential ramifications of such
changes it is impbrtant to understand why the present system has evolved and what
advocates hope to achieve by modifying it. It is also important to understand what the
instruments of direct democracy are and how the use of these instruments, according
to advocates, will enhance the governance system. Examples of previous uses of the
instruments of direct democracy in Canada and elsewhere will provide examples of

the influences that shaped the present legislation in British Columbia.

Direct democracy can be defined as a process by which the governed take an active
and continuing role in the decision making process of governance. It is argued that
modifying the present governance system by incorporating the instruments of direct
democracy into the system will ‘return’ decision making power to the ‘people’.
Advocates of direct democracy strongly believe that the people are best suited for
making decisions on major issues facing their society. Proponents believe that the
more chances for citizen participation in a political system and the decision making
process, the more democratic that political system. Marjorie Mowlam, for example,
sees citizen participation as a "key to the nature of democracy in a society: the more

participation, the more democratic the political life of a country becomes.""”* To these

¥ Marjorie Mowlam, “Popular access to the decision making process in Switzerland: the role of direct

democracy”. Government and Opposition, 14, (1979), 180.
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advocates, representative government in its present forms limits the democratic
potential of a country. Representative government should therefore be modified in

order to maximise its democratic potential.

With parliamentary and republican forms of government firmly entrenched in most
- western states, incorporating direct democracy into these systems, according to its’
advocates, would provide the electorate with a means of checking the power of both
elites and elected representatives. Opponents disagree. For some, like Peter
McCormick, the enthusiasm of proponents for direct democracy is merely a way for
those who have "lost hope for representative democracy" to "bypass our humble
elected representatives altogether, end-running their institutional significance and

reducing them to passive bystanders." *

The advocates of direct democracy often claim that more citizen control would take
democracy back to its roots. Is it realistic to think that this old form of democracy
could be practised in a modern nation state? Democracy as it was practised in the
Ekklesia in Athens, or at the town hall meeting that is still used in New England, has
been called "face to face" or "primary democracy" by some theorisfs.“ The reason for
these terms is that democracy as it was practised in New England and Athens was
conducted face to face and by all citizens. An important factor in these examples is
the size of these communities and the criteria used to determine who participated. In
both Greece and New England the definition of citizen was very narrow. Origin of

birth, gender, ownership of land and class membership seriously restricted the number

= Peter McCormick, “The Recall of elected members”., Canadian Parliamentary Review, 17, 2,

(Summer, 1994), 11.

14

Robert Dahl, Democracy and its Critics, New Haven: Yale University Press, 1989, .
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of people who could participate in the governing process. The limited number of full
citizens provided for the éecond ingredient necessary for direct democracy to work: a
small and relatively homogeneous community of participants. Rousseau concluded
that "the ideal community is small enough that its citizens can make laws reflecting the
general will through face to face discussions." ** While this form of democracy does
not necessarily have all eligible citizens participating at once, the small size of the
citizen community makes it possible for all those wishing to participate to do so.
During the nineteenth century the expanding definitions of citizen increased the
number of those eligible to participate. The developing thrust toward nation states’ led
as well to increases in the geograbhical size of communities. The net effect was that
communities became too large to accommodate direct democracy. Vincent Lemieux

describes the problem succinctly:

The constraints of space and time that limit the operation of primary democracy
when there are too many participants justify the move to representative
democracy. If there are 20,000 people at a meeting that lasts six hours, and
each speaker is allotted two minutes to speak, fewer than one percent of the
citizens will have the opportunity to be heard. Some type of representative
system must be adopted: drawing lots to choose speakers; assigning positions
beforehand, with the assurance that each position rhay be defended by one or
more spokesperson; or electing representatives. These problems transform

direct democracy into representative democracy.'

" Thomas E. Cronin, Direct Democracy: The Politics of Initiative, Referendum and Recall.,

Cambridge: Harvard University Press, 1984, 39.
o Vincent Lemieux, “The Referendum and Canadian Democracy”. Institutional Reforms for
Representative Government, Royal Commission on the Economic Union and Development Prospects
for Canada, Ministry of Supply and Services Canada, (1985), 112.
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As the size of the state grew, and society became more complex, some form of a
representative system became necessary. The result was a slow evolution to the

present systems of representative government.

If one accepts that modern states are generally much too large and complex for face-to-
face democracy, then the question turns on the appropriate role of elected
representatives. There are two main theories of the role of elected officials: The first
theory, the Independent theory, is represented in the traditional Canadian system.
The elected officials are representatives of their constituents to the governing body.
The elected representative makes decisions on behalf of their constituents as matters

arise. This view is expressed by Edmund Burke in his Address to the Electors of Bristol:

[The constituents’] wishes ought to have great weight with [the representative];
their opinions high respect; their business unremitted attention...But his
unbiased opinion, his mature judgement, his enlightened conscience, he ought

not to sacrifice to you, to any man, or to any set of men living."”

In the second theory —that of the delegate— the representatives are elected as agents
who cast votes only as their constituents have instructed them to vote in advance of
going to the governing body. In the Burkean view, deliberation and decision making
takes place at the meeting of the governing body. In the delegate system all the

deliberation and decision making takes place between the constituents prior to the

v Edmund Burke, “Address to the Electors of Bristol.” in Works, Volume 11, Boston: Little, Brown &
Company, (1871), 95 - 96.
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meeting of the governing body. To the advocate of the delegate view, the role of the

governing body is essentially that of counting the votes of the various delegates. The
democratic value of a system is therefore measured by where and how a constituent
participates in the decision making process. To advocates of the delegate system the
more direct the influence of the voter, the more democratic the system. Democratic
participation is not, however, limited to decision making. People may influence the
decision making process in many ways: a letter to the editor, participation in a ‘town
hall’ meeting or working for a political party or interest group. To advocates of direct
democracy, however, anything less than direct decision making power for the voters is

seen as less than democratic.

What many advocates of direct democracy fail to acknowledge is that many aspects of
it continue to exist within the confines of representative democracy. As democracy
has evolved some of direct democracy’s mechanisms have been incorporated into a
larger system. It is just that the electorate's most obvious participation is, in most
cases, limited to the selection of representatives. Even as the number of people
eligible to participate has actually increased over time .rather than decreased the
proportion of people who actually participate in the decision making process has
changed very little in Canada since Confederation. It is also true, however, that most
peoples' participation, especially at the federal and provincial level, is limited to the

act of voting.

If the decision making power is still limited to a relatively small group of people is the
average person further ahead? One has to take into account the increases in the

number of influences on the decision making process, and by extension on those
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making decisions. The process of reaching a decision has become more complex and
it would be wrong to conclude ,as many do, that the vast majority of citizens have no
influence on how or why decisions are made. The political reality is that any
politician, or party, wishing to remain in power must consider the opinions of the
larger community. At the end of the day, however, a decision must be taken and this

responsibility rests with the elected representatives.

In Canada it is the responsibility of our elected representatives to gauge the general
will of the people. This is at best an inexact science. A politician who misinterprets
the general will or fails to recognise shifts in the general will most likely face electoral
defeat in the subsequent election. The onus then is on the elected representative to
balance the popular idea of the moment with the common good. An elected MP or
MLA takes a decision knowing that the ultimate power to punish or reward is in the

hands of the electorate.

Another barrier to the practice of direct democracy is the geographical size of the
modern state. Canada has a huge land mass in comparison to the city states of Greece
or ltaly. Canada’s geographical size, its large population and diverse population make
extensive direct citizen participation impossible. Unless there is some form of
representative system in place government cannot function. The result is a form of
government in Canada that technically gives elected representatives absolute decision
making powers. As noted above, the political reality is an exercise in power that is

geared more to compromise than to absolutes.

The idea that the majority shall command the minority is seen by some as being the

most pure democracy. In its simplest form the meaning of majority rule rests in the
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idea that fifty plus one should be sufficient to command the direction of a government.
Why is it important to understand this position? This question is at the heart of some
of the discontent with parliamentary government. According to some advocates of
direct democracy, a government that has a majority of seats in the House of Commons
has a four to five year ‘dictatorship’. As long as the government continues to have the
support of a majority of MPs or MLAs it can follow almost any course of action that it
wishes. To proponents of direct democracy this dictatorship can only be checked by
adopting measures that would give the electorate a means to overturn, or block,

decisions by the governing body.

Proponents often use the example of the Goods and Services Tax (GST) as an example
of why the people need a veto power. The government of Brian Mulroney in 1990
imposed a national sales tax that was very unpopular and even took the unprecedented
step of appointing extra senators in order to have the bill passed. There was no way
that the electorate could stop the government from its course of action. The only
option, as proponents explain it, was for the electorate to simmer until the next
election. At that time they could ‘throw the bums out’, and they did so in spectacular
fashion in 1993. Governments, however, need to have the ability to take necessary
courses of action for the good of all. Just because a course of action is unpopular does

not mean that it is necessarily wrong.

The Instruments of direct democracy
Mainstream direct democracy can be divided into three categories of instruments, each
with its distinctive function. The referendum is usually a government-initiated process

with an opinion gathering function. The initiative is usually a citizen-initiated process
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with a direct decision making function. The recall is citizen-initiated but has a

punitive rather than a decision function.

A referendum is a question that the government poses to the electorate. Referenda can
be divided into three categories: the arbitration referendum, ratification referendum
and consultative referendum. The arbitration referendum, in essence, makes the
electorate the arbiters between the legislative and executive branches of government.
‘This type of referendum was used in the Weimar Republic in Germany but has seen
very limited use elsewhere and will not be discussed further here. In a ratification
referendum the electorate’s approval is sought for a piece of proposed legislation. The
result of such a referendum is usually binding on a government. The ratification
referendum is used most frequéntly in the area of constitutional change. The
constitutions of Switzerland and Australia, for example, require that any constitutional

changes go to referendum.

In a consultative referendum, the government asks the electorate for its opinion on a
piece of legislation or an issue. The consultative referendum is solely advisory in
nature. It should be noted, however, that political reality makes it very difficult for a
government to ignore the outcome of such a vote. In Canada the term referendum and
plebiscite refer to a consultative referendum. The term ple'biscite has generally fallen
into disuse in Canada. The term plebiscite has generally fallen into disuse in Canada

and for purposes of this paper the term referendum will be used.

Referenda in Canada
There have been only three national referenda in Canada since confederation, those

held in 1898, 1942, 1991. The subjects of all three referendums were highly
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politically sensitive. The first national referendum was held by the Laurier government
in 1898 on the question of local option prohibition. The prohibition movement had
become very strong in English Canada but no so in Quebec. For Laurier any decision
one way, or the other, had the potential of opening rifts in his government. The
solution was a national referendum on prohibition. The referendum showed Quebec
sharply divided from the rest of Canada. Laurier dealt with the problem by adopting
‘local option’ legislation that allowed each province to hold its own referendum to

determine liquor policy.

The next national referendum was held forty-four years later by the King government
on the issue of conscription. Again there was a significant difference of opinion on the
issue. The King government had received substantial electoral support from Quebec
by promising that there would be no conscription. The Prime Minister decided on a
national referendum seeking release from his election promise. The result of the 1942
referendum was much the same as the 1898 referendum. It showed a great difference
of opinion between English and French Canadians. Although the Anglophone majority
agreed to free King from the promise -which had been made essentially to Quebec- the
Francophones did not, and King’s problem in this area continued to fester despite the

referendum result.

In 1992 the Mulroney government held consultative referenda in nine provinces
seeking approval for the Charlottetown Accord on constitutional changes. This was in
response both to legal requirements in two provinces and a growing general demand
for more public involvement in the constitutional process. This referendum was much

more conclusive than the previous two. Although there were some regional
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differences, the country as a whole rejected the Accord. The results were not

technically binding on the governments but in political terms the result was the same.
Provincial Referenda

At the provincial level the use of referenda has been more frequent. The subject
matters of all province-wide referenda have been narrow in scope and have never
concerned money matters. The author Patrick Boyer notes that referenda have
traditionally been seen as equal, in most cases, to a Private Member's Bill. The
questions asked have mainly concerned prohibition and the use of daylight savings
time. Acceptance of the use of referenda can be seen in a geographical context.
British Columbia and the Prairie provinces have held the most referenda. As one
moves east, the use of referendum has been less prevalent with New Brunswick alone
being the only province that has never held a referendum. The use of the referendum
was moét frequent prior to the Second World War. After the war the enthusiasm for

using the referendum diminished until the 1980s.

Most referendum votes have required special or ad hoc legislation. Of all the
provinces Quebec has the most comprehensive referendum legislation. The Parti
Québécois (PQ) government of René Leveque in the late seventies enacted carefully
designed legislation for the purpose of holding a referendum on separation. Most of
the legislation in the other provinces, if they have such legislation, is vague and refers
the running of a referendum to the elections act and/or the cabinet. British Columbia's
legislation, for example, does not cover spending and carhpaigning. At the federal
level there has never been any permanent referendum legislation, although there have

been many suggestions for such legislation. Patrick Boyer, a one time MP, and
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Deborah Grey, of the Reform party, have introduced several Private Member's Bills on

referendum and recall.

The acceptance and use of referenda has been greatest at the municipal level in
Canada. In some provinces, such as British Columbia, municipalities‘have been
required to go to referenda in order to borrow money or to allow Sunday shopping. In
most cases the results of these referenda were not binding. This is in keeping with the
practice at the federal and provincial level where, as noted above, referenda have been
seen as purely consultative. There is a strong belief, however, that at the local
government level voters deserve a more direct say in the decision making process. For
the most part, elected officials in local governments have been very willing to allow
the voters to vote on a great number of issues. When local officials have been
reluctant to go the voters provincial governments have at times forced them to do so.
An example of this was the issue of abolishing wards in Vancouver in 1935. Perhaps
the willingness to use referenda is due, in part, to the non-partisan nature of most local
governments. Whatever the reason, referenda remains an important part of local

governance in British Columbia.

The Initiative

The initiative is a citizen-initiated referendum. At its most basic the initiative
"represents a power vested in the people to propose bills and laws, and to enact them
at the polls, independent of the legislative assembly or the municipal council.""®
Typically, an initiative starts out as a petition. Once the requisite number of electors

has signed the petition, typically 10 per cent of registered voters, it is submitted for

& Patrick Boyer, The Peoples’ Mandate: Referendums and a more Democratic Canada, Toronto:

Dundurn Press, (1992) 28.
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consideration to the electorate in the form of a question. This question can be general,
of the form “would you like the government to enact a law on X?”, or specific, such as
“do you endorse the following law?” In most jurisdictions outside of Canada that have
initiative legislation, the results of this kind of vote are binding. Where that is the case
it is the ability of the electorate to create laws and bind law makers to certain actions

that makes the initiative so popular with direct democracy proponents.

In Canada, the binding initiative has never been used at the provincial or federal level.
The main stumbling block to the use of binding initiative in Canada has been
constitutional. In 1919 the Judicial Committee of the Privy Council (JCPC) of the
United Kingdom ruled that any legislation that encroaches on the rights of the
sovereign was ultra vires. The JCPC made its ruling in regard to the direct democracy
bill approved by the Manitoba legislature in 1916. The specifics of the 1919 ruling
will be discussed in a later chapter. The effect was to forestall ahy and all binding
initiative and binding referendum in Canada. Although passed several months earlier
in British Columbia a Direct Legislation bill was never proclaimed into law because of
the JCPC ruling. All of the other provinces that had approved such legislation
eventually repealed it. Some cynics may suggest that politicians have used this ruling

as a means to block all direct democracy legislation ever since.

One local government in British Columbia is experimenting with the initiative. The
small town of Rossland adopted a by-law in 1991 providing for citizen initiative
referenda. The by-law is not recognised by the provincial government although it has
not intervened to stop its being put into practiée. The only initiative that has made it
to the ballot so far has been one to reduce the salaries of the city councillors. As all

aspects of local governance are subject to the Municipal Act, and the tools adopted by
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Rossland are not mentioned in it, the by-law may well be technically illegal. At this
time the initiative has not been adopted by another municipality in British Columbia.
There no indication that the provincial government would contemplate approving such

d move.

The Recall

The recall is the removal of an elected representative by means of a ballot. With the
exceptions of the Legislative Assembly (Recall) Act passed in Alberta in 1936 and the
British Columbia Initiative and Recall Act of 1994, the recall has been absent from
Canada. The 1936 Alberta legislation brought in by the Social Credit government of
William Aberhart resulted in an experiment that was quite short-lived. in 1937
Aberhart became the first member of the Legislative Assembly targeted by his
government’s recall legislation. The Social Credit government quickly introduced
resolutions repealing the Legislative Assembly (Recall) legislation. The legislation was
made retroactive to the day before royal assent was given (April 3, 1936). The resulvts
were two-fold. The premier was rescued from his own legislation and the recall lost

whatever favour it might have had among most elected politicians in Canada.

In the 1920s, the federal Progressive party had tried to preSsure the King government
to bring in recall legislation.” To increase the pressure on the government, and to
show their commitment to recall, Members of Parliament elected under the
Progressive banner signed recall 'contracts' with their constituents. The King

government countered by making it illegal under section 106 of the Dominion

¥ See W.L. Morton, The Progressive party in Canada, Toronto: University of Toronto Press, (1950).
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Elections Act for any MP to sign such contracts. It remains illegal today for Member of

Parliament to sign such contracts under the Elections Act.

Why is it that recall is an accepted practice in many parts of the United States and yet
is almost non-existent in Canada? The most prominent reason is the difference in the
role of elected officials. In Canada, a person elected to the House of Commons or to a
provincial legislature is not just an elected representative but a member of the house or
legislative assembly. As noted earlier, it is a ‘modified’ version of the Burkean model,
coupled with strong party discipline, that dictates the role of an elected representative
in the Canadian parliamentary system. The recall is seen as a threat to the status quo
and in particular to the party leadership. Recognition of this threat goes a long way in

explaining why the leaders of major political parties lack enthusiasm for the recall.

Many factors have contributed to the present shape of representative democracy in
Canada. Geographical size, a diverse population and the influence of the British
parliamentary system. Advocates of direct democracy rarely address how, or whether,
adopting the instruments of direct democracy would overcome the difficulties of
governing a large and diverse state such as Canada. Nowhere do any of these
advocates address the potential ramifications that their proposed changes would have
on our governance system. In the next two chapters, through an examination of the
historical uses of, and influences on, direct democracy in British Columbia, it will be
possible to reach conclusions on the ramifications of the past uses of direct. democracy.
By studying the historical record it will be possible to come to some conclusions about
the present legislation in British Columbia and to predict the implications of the

legislation for the present governance system.



24

CHAPTER TWO:

Direct Democracy Comes to British Columbia
Politicians in British Columbia have long been receptive to the use of referenda. This
may be because the people of British Columbia have been more open to the concept
of ‘grassroots’ democracy and influenced by populist politics. On the other hand, it
may be that British Columbia’s politicians recognise the value of referenda as a
political 'tool'. Whatever the motive, British Columbia, like most of the other
‘western’ provinces, embraced many of the core concepts of the direct democracy that
came north with the progressive movement from the United States at the turn of the

century.

Although the use of the referendum has been more frequent in British Columbia than
in the rest of Canada, the fact remains that the inspiration for its use has more often
been that of populist politicians than of the ‘grassroots’. It interesting that the early
embracing of direct democracy in British Columbia paralleled the development of
party politics. The desire for meaningful participation by voters is often cited as the
driving force behind adoption of direct democracy in British Columbia. Dissatisfaction
with the elected and non-elected elite is also an important factor in the debate. The
latter provides the connection between the early era of direct democracy with the
present. In this chapter, an examination of referenda from 1916 and 1937 will provide
an understanding of each government’s motivation. Of equal importance is the finding
of ultra vires in the case of the Manitoba direct democracy legislation which had a

significant influence on limiting direct democracy in British Columbia to non-binding



25
referenda. These historical experiences have helped to frame the debate over direct

democracy today.

The nine province-wide referenda held in British Columbia dealt with eleven questions
on such diverse issues as prohibition, women's suffrage, provincial health insurance,
recall and initiative. A regional referendum was held in five electoral districts in 1972

on the question of Daylight Savings.

The history of direct democracy in British Columbia can be divided into three periods.
The first, and most active period, covers from 1916 to 1937. Nine referenda questions
were presented to voters in this period. The peak period for the direct democracy
movement in British Columbia was marked by the passage of the 1919 Direct
Legislation Act. The second and least active period, was from 1938 to 1971. The final
period covers from 1971 to the present. This chapter will review the history of direct

democracy through its first and most active period.

With the exception of the Direct Legislation Act of 1919 British Columbia did not have
any permanent referenda legislation for referenda until 1990. The Referenda Act of
1990 relies heavily on the Cabinet to set the rules and will be discussed in more detail
in Chapter Three. The initiative, while entrenched in Iegisiation such as the 1919
Direct Legislation Act, has never been used. The recall had no legislative backing until

1994 and has never been used in this province.

Referenda have been held at the municipal level since the early 1880s and continues

today.”® The Municipal Act at one time required that municipal governments submit to

- See Paul Tennant, “Vancouver Civic Politics, 1920 - 19807, British Columbia Studies, 46, (Summer,

1980)
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referenda for voter consideration issues of borrowing or the composition of the
council. The Vancouver Charter required, until recently, that a referendum be held
before the city council could introduce a ward system. Specific groups, such as the
dairy producers, are required to consult their members by way of referendum. The
above mentioned groups, however, are not, in most cases, bound by the results of the
referenda. Although the use of referenda at the local level has been more frequent the
differences between provincial and local governance is so significant that only
provincial uses of referenda will be examined here. At the provincial level only
proposed amendments to the federal constitution are required by law to be put to

referenda.

Populist influences and Direct Democracy

Among reformers and populists in the early part of this century there seems to have
been a genuine belief that the voters, if not the best judges of the direction of |
government, then at least were worthy of having their opinion sought more than once
every four to five years. Members of the Progressive movement in the United States
were the standard bearers of direct democracy in that country. In western Canada it
was populist politicians in the United Farmers, Progressive and provincial Liberal
parties that promoted the cause of direct democracy”. All of the early direct

democracy legislation was passed or proposed, under Liberal administrations.

The first provincial legislature in western Canada to pass direct democracy legislation
was Saskatchewan. The Liberal government of Walter Scott introduced a direct

democracy bill in 1913. Prior to the bill receiving royal assent the Liberals presented

b Patrick Boyer, Direct Democracy in Canada: The History and Future of Referendums, Toronto:

Dundurn Press, (1992), 159 - 164.
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the legislation to the people for their approval by way of a referendum. In keeping
with the populist theme of the legislation the government required that a certain
proportion of the electorate cast ballots on the referendum question. An insufficient
number of the electorate cast their ballots and, by virtue of there having been too few |

votes, the bill was withdrawn.?

The Alberta government of A. L. Sifton passed direct democracy legislation in March
1913 but there is no record of the legislation having ever been used. An abortive
attempt to use it in 1958 led the government of the day to repeal the Act. The Liberals
in Manitoba passed the Initiative and Referendum Act in 1916. In 1919 the Judicial
Committee of the Privy Council (JCPC) upheld a ruling by the Manitoba Court of
Appeal, deqlaring the bill to be ultra vires the legislature. This ruling, which will be
described in greater detail later in this chapter, effectively put an end to binding

referenda and initiative legislation in Canada for the next seventy years.

Contrary to popular myth, the direct democracy legislation passed by these
governments was not that wide-ranging. Most of the legislation prohibited the public
from voting on initiatives or referenda that involved the spending of public money.
The recall was not included in any of this legislation, nor is there any evidence that it

was contemplated except for that on Alberta’s books for a brief time in the 1930s.

Interest groups have often advocated the use of referenda as a means of furthering their
cause. The prohibition movement used the referendum as one of its main strategies to
circumvent the politicians and powerful liquor interests. Prohibitionists contended

that the ‘people’ really wanted prohibition but the politicians were all ‘beholden to the

2 Ibid., 79 - 80.
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liquor interests’. Elected officials were seen as unable to do the right thing and comply
with the people’s wishes.? Ironically, the British Columbia government used the

referendum to help it do away with prohibition in the 1920s.

The 1916 referendum

The 1916 British Columbia referendum on women's suffrage is an example of the
referendum being used to deal with a politically sensitive issue. In 1916 the
Conservative government, under its new leader, William Bowser, was under growing
pressure from suffragette groups to extend the franchise and the right to sit in the
provincial legislature. Until 1916, women in British Columbia had been allowed to
vote and hold office only at the local government level. In addition to the usual
impediments that women faced in trying to gain the vote there was a uniquely British
Columbia problem. Until the election of 1903, the province had no formal political
parties in the modern sense®. In essence each MLA was for the most part ‘unfettered’
by party discipline and not bothered by a party platform that may have been designed

to appeal to provincial voters as a whole.

In 1912, few groups saw any advantage in courting the potentially large block of
women voters. Up until the First World War the trade union movement had been one
of the few groups to endorse women's suffrage. As the war progressed, however, and
more women entered the work force, the trade unionists began to see women as a
threat. “The British Columbia Federationist on April 14, 1916, asserted editorially that

the capitalist, anxious to exploit cheap labour, would see that women got the vote to

= See F.E. Titus, The Initiative and Referendum: Needed Reforms in Representative Government,

Pamphlet, (16 Nov. 1891)
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keep men from getting back their jobs”. Giving women the vote was also seen as

having the potential of turning women away from their ‘domestic’ duties.

The most ardent, and consistent, supporters of women's suffrage had been the socialist
Members of the Legislative Assembly. They had tried in vain to put the issue on
successive legislative agendas through the only avenue open to them, the Private
Member’s Bill. These Private Member’s Bills were as close as the issue of women's
suffrage ever came to some formal recognition by the governments of the day. Of the
dozen or so Private Member’s Bills that had been introduced between 1886 and 1916
all failed — not an uncommon fate for a Private Member’s Bill. Three of these bills had

been introduced by J. U. W. Place in the 1916 session alone®.

For a time the suffrage movement put aside its quest for the franchise in the interest of
furthering the war effort in British Columbia. This inadvertently had a strong positive
effect on their cause. Their contribution to the war effort put women in géneral ina
more positive light®® as the public came to accept the idea that everyone contributing
to that effort should have a vote in selecting the people running the war.”” The federal

government used the same logic to extend the federal franchise to women in 1916.

Perhaps seeing the inevitability of women having the vote, and wanting to be seen in a
positive light by this large untapped voting block, the provincial Liberal party added a
plank to its election platform supporting a woman’s right to the vote. The liberals and

the socialists also pressed the conservatives to introduce legislation giving women the

®  Boyer, Direct Democracy in Canada, 107.

%  Boyer, Direct Democracy in Canada, 107.
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right to vote prior to the 1916 election. The Tories realised, perhaps too late, that
momentum was on the side of the suffragettes. In what can only be seen as a
calculated political move, the government introduced a bill that would allow for a
referendum question on women'’s suffragette. As if to muddy the water a little more, a
second referendum question on prohibition was added. The reaction was predictable.
If the government was going to go so far as to hold a referendum on the issue why not |
go the whole way and give women the right to vote? The premier, however, “stood
his ground on the questions of prohibition and women’s votes; a good drinking man
and a male supremacist at heart, he insisted the question must go to popular vote, and
so he assured that both militant women and the militant temperance propagandists
would work against him.”® To women’s groups, and surely to many others, it must
have seemed odd that the conservatives would exclude the very people most directly
affected by the referendum from voting on it. It was not just women and the
prohibitionists who were annoyed with the premier:“...old-time Tories who were
opposed to the principle of direct legislation...”” were also not enamoured of the

premier’s referendum idea.

The campaign itself was uneventful. If it is to be remembered for anything besides the
outcome it would be the mid-campaign conversion of the Tories from opponents to
supporters of the vote for women. By the end of the campaign even the Tories
appeared to be strong supporters. The Liberals complained that the conservatives had

“...stolen the referendum principles from the Liberal platform”* but the Tories’

) George Woodcock, British Columbia: A History of the Province, Vancouver: Douglas & Mclntyre

Press, (1990) 196.
= Margaret A. Ormsby, British Columbia: A History, Vancouver: The Macmillan Company of Canada
Limited, (1958) 393.
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campaign conversion was not enough to save the Premier and his colleagues from a

trip to the opposition benches.

In the 1916 election there were two different groups of voters: the civilian voters and
the military voters. The main difference between these groups was voter eligibility.
The civilian vote was held under the rules of the Election Act. Males serving in the
military were covered by a special Act. The rationale for the separate rules for male
'military personnel was that anyone who could give up their life for their country had
the right to a say in who governed it. To the opposition parties the creation of two
classes of voters was just a chance for the Conservatives to tamper with the vote.”’ The
resident voters approved the referenda by a two to one margin, 51,892 Yes and 24,606
No.*? The military voters rejected both referenda questions. The civilian males, it
seems, were much more accepting of women gaining the vote than were their

counterparts in the military. Or perhaps the worries of the opposition were justified.

The 1916 referendum on women'’s suffragette is an example of direct democracy being
used, although unsuccessfully, as a political tool. In this case, the government appears
to have tried to use the referendum on Women’s suffrage to accomplish two tasks.
First, the referendum allowed the government to appear to be dealing with the
franchise issue without having to give it legal<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>